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in the pleadings and at the trial was that of the will and the dam- 
ages contended for could not arise from the loss of the box itself. 
Even if the question were now open to the plaintiff, it is difficult to 
see how an empty tin box, gratuitously stored in the bank vault for 
the accommodation of the owner could be regarded as a 'special de- 
posit' the handling of which would come within the regular line of 
hanking business, like money, stocks, bonds and other securities. 
American Nat. Bank v. E. W. Adams & Co., 44 Okla. 129, 143 Pac. 
508, L. R. A., 1915B, 542, note; Foster et al. v. Essex Bank, 17 Mass. 
479, 9 Am. Dec. 168." 



Indemnity Insurance — Refusal to Defend Suit. — In Western Indem- 
nity Company v. Walker-Smith Company (Tex. Civ. App.), 203 S. 
W. 93, it was held, that where an indemnity company refused to de- 
fend a suit as specifically agreed in a separate paragraph of the pol- 
icy, and insured had employed attorneys and others to defend, in- 
sured could recover obligations so incurred, although not yet paid, 
regardless of a clause in the policy, providing that no action should 
lie against the insurer except to recover money actually expended. 

The court said: 

"As already shown, appellant had, by the second clause of the con- 
tract or policy unqualifiedly obligated and bound itself to defend the 
suits brought by Schroeder and Henry against appellee, and that ap- 
pellant had failed and refused to defend said suits, as it had obligated 
itself to do. This being true, it was incumbent upon appellee, Wal- 
ker-Smith Company, to incur the attorney's fees for which it sued 
and recovered in this cause. Since appellee's suit against appellant 
was not one to recover money actually expended by it in satisfac- 
tion of a claim which resulted from injuries caused by reason of the 
ownership and use of said automobile truck, but was a suit only to 
recover from appellant the amount of attorney's fees which it had 
necessarily incurred, because appellant had breached its contract, 
and for which appellee was liable, appellee was clearly entitled to 
recover, and it was not necessary that the fees sued for should be 
actually paid to enable it to recover; but when it established that it 
was obligated to pay said fees, and that the same were reasonable, 
the liability of appellant to repay the expenses necessarily incurred 
by appellee, because of the breach of the contract by appellant had 
arisen, and appellee's cause of action had accrued. Lowe v. Fidelity 
& Casualty Co., 170 N. C. 445, 87 S. E. 250; South Knoxville Brick 
Co. v. Surety Co., 126 Tenn. 402, 150 S. W. 92, Ann: Cas., 1913E, 
107; Royal Indemnity Co. v. Schwartz, 172 S. W. 581. 

"The so-called no-action clause of the policy relied upon by ap- 
pellant as a defense to appellee's cause of action has no application 
to the issues involved in this clause. The contention of appellant 
reduced to its final analysis is that it was the intention of the con- 
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tracting parties, at the time of making the contract, to contract that 
in the event appellant should breach its obligation to defend the 
suits, such as those filed by Schroeder and Henry, and in the event 
appellee was compelled to employ attorneys to make such defense, 
it should compel the attorneys so employed to sue it, to recover 
judgment for their fees in a court of last resort, and that after said 
judgment had become final and appellee had paid said judgment, and 
only then, and not until then, would appellant be liable for attor- 
ney's fees incurred by appellee by reason of appellant's refusal and 
failure to defend said suits. In other words, appellee must prosecute, 
or cause to be prosecuted, a suit against itself to final judgment in a 
court of last resort, and then pay such judgment before it could sue 
appellant for damages it had suffered by reason of appellant's breach 
of its agreement to defend against the suits of Schroeder and Henry. 
Such contention is wholly untenable, and can not be sustained. In 
the case of South Knoxville Brick Co. v. Surety Co., above cited, 
where practically the same issues as involved in the present case 
were being discussed, the Supreme Court of Tennessee said: 'As- 
sured could not have supposed that the company would breach its 
contract in the outset and occasion loss by refusing to assume re- 
sponsibility for a suit based upon a claim covered by the policy. The 
company could not have intended, as a consequence of its own de- 
fault, to make this default the occasion for the imposition of a new 
condition upon assured. The parties were not contracting with ref- 
erence to an initial breach by either, and this condition evidently re- 
fers to losses under suits defended, as provided in the policy, by the 
company, and not to losses under suits for which the company re- 
pudiated its liability. This is the construction placed upon an iden- 
tical condition in a similar policy by the Supreme Court of the United 
States, and its reasoning is so apt and conclusive we adopt it here 
as a satisfactory disposition of the contention here made.' In a sim- 
ilar case, Royal Indemnity Co. v. Schwartz (172 S. W. 581), the court 
said: 'The Company having refused to defend, as it had obligated 
itself to do, it was incumbent upon Schwartz to conduct his own de- 
fense. Since the question of Schwartz's liability for the death of the 
child is not now in question, because he is not suing for the amount 
paid as damages, but only for attorney's fees for which he is liable, 
he is clearly entitled to recover, and it was not necessary that the 
fee be paid to enable him to recover, but when he established that 
he was obligated to pay, and that the fee is reasonable, the liability 
contemplated by the policy has arisen, and his cause of action ac- 
crued.' " 



Interpreters — Interest in Result of Action. — In Paucher v. Enter- 
prise Coal Mining Co., 168 N. W. 86, the Supreme Court of Iowa 
held that the fact that an interpreter in a personal injury action was 



